
[ASA note – this copy does not preserve the formatting of the original] 
 

IN THE SUPREME COURT OF OHIO 

______________________________________________________________________________ 

 

DUGAN & MEYERS CONSTRUCTION : 

CO., INC., et. al.    : On appeal from the Franklin County Court 

: of Appeals, Tenth Appellate District 

Plaintiff-Appellant,  :  

E.      : Court of Appeals 

: Case No. 03AP-1194 

STATE OF OHIO DEPARTMENT OF :  

ADMINISTRATIVE SERVICES, et. al.,  : Ohio Supreme Court Case No.: 05-1698 

 

Defendant-Appellee. 

 

______________________________________________________________________________ 

 

 AMICUS BRIEF OF AMERICAN SUBCONTRACTORS ASSOCIATION  

IN SUPPORT OF APPELLANT DUGAN & MEYERS CONSTRUCTION CO., INC.  
______________________________________________________________________________ 

 

Peter D. Welin (0040762)    Michael J. Warrell (0021391) 

Daniel F. Edwards (0060017)    R. Russell O’Rourke (0033705) 

Michael W. Currie (0013100)    O’ROURKE & ASSOCIATES, CO., LPA 

THOMPSON HINE LLP    2 Summit Park Drive 

10 W. Broad St., Suite 700    Suite 650 

Columbus, OH 43215-3435    Independence, OH 44131 

Phone: 614/469-3200; Fax: 614/469-3361  Phone: 216/447-9500; Fax: 216/447-9501 

www.ThompsonHine.com    mwarrell@orourke-law.com 

Counsel for Plaintiff-Appellant   rrourke@orourke-law.com 

Dugan & Meyers Construction Co., Inc.  Counsel for Amicus Curiae 

American Subcontractors Association 

 

William Becker 

ATTORNEY GENERAL’S OFFICE   Joseph A. Brunetto 

150 East Gay Street, 23rd Floor   William G. Porter 

Columbus, OH 43215-3130    VOYRS, SATER, SEYMOUR, PEASE 

Phone: 614/224-1222 Fax: 614/644-9185  52 E. Gay Street  

Counsel for Defendant-Appellee State of Ohio Columbus, OH 43216-1008 

Department of Administrative Services, et. al. Phone: 614/464-5628 Fax: 614/719-4645 

Special Counsel for Defendant-Appellee 

Ohio State University  

 

 

 



[ASA note – this copy does not preserve the formatting of the original] 
 

 
 2 

Elliot S. Azoff      Fred A. Ungerman, Jr. 

Counsel of Record     COOLIDGE, WALL, WOMSLEY &  

Kelly M. King      LOMBARD, LPA 

BAKER & HOSTETLER, LLP   33 West First Street, Suite 600 

3200 National City Center    Dayton, OH 45402-1289 

1900 East Ninth Street     Phone:  937/223-8817 Fax:: 937/223-

6705  

Cleveland, OH 44114-3485    Counsel for Associated Builders & 

Phone: 216/621-0200 Fax: 216/696-0740  Contractors, Inc., and its Central Ohio 

Counsel for Construction Employers   Chapter, Ohio Valley Chapter, and  

Association, et. al.     Northern Ohio Chapter 

 

Roger L. Sabo 

SCHOTTENSTEIN ZOX & DUNN 

250 West Street 

Columbus, OH 43215  

Phone: 614/462-5030 Fax: 614/462-5135 

Counsel for Associated General Contractors of  

Ohio and Ohio Contractors Association 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



[ASA note – this copy does not preserve the formatting of the original] 
 

 
 3 

TABLE OF CONTENTS 
 

TABLE OF CONTENTS ................................................................................................................ii 

 

I. PRELIMINARY STATEMENT .......... ................................................................................1 

 

II. FACTUAL BACKGROUND AND STATEMENT OF THE CASE ....................................1 

 

III. LAW AND ARGUMENT ....................................................................................................2 

 

Proposition of Law No. 1.:  Where a party hires a contractor to perform work in accordance with 

plans and specifications provided to the contractor by the party, the party hiring the contractor 

impliedly warrants that the plans and specifications are accurate and 

adequate...........................................................................................................................................2 

 

Proposition of Law No. 2.:  Where this implied warranty is breached, the contractor may recover  

those damages that are the natural and probable result of the breach or that were 
reasonably within the contemplation of the parties as the probable result of the breach.  
Such damages may include damages for delay and/or increased costs of construction. 

.........................................................................................................................................................2 

 

A. INTRODUCTION................................................................................................................2 

 

B. UNDER THE SPEARIN DOCTRINE, AN OWNER IMPLIEDLY WARRANTS PLANS 

AND SPECIFICATIONS PROVIDED TO A CONTRACTOR...........................................3 

 

C. THE COURT OF APPEALS APPLIED THE WRONG STANDARD FOR APPLICATION 

OF THE SPEARIN DOCTRINE...........................................................................................4  

 

D. WHY THE SPEARIN DOCTRINE MAKES SENSE ........................................................5 

 

E. THE CONFUSION AND UNCERTAINTY CREATED BY THE TENTH CIRCUIT WILL 

INCREASE THE COST OF BOTH PUBLIC AND PRIVATE CONSTRUCTION 

THROUGHOUT OHIO ........................................................................................................6 

 

IV. CONCLUSION ...................................................................................................................7 

 

CERTIFICATE OF SERVICE ............................................................................................................9 

 

 

 

 



[ASA note – this copy does not preserve the formatting of the original] 
 

 
 4 

 

TABLE OF AUTHORITIES 

 

Cases            Page 
 

Bates & Rogers Construction Co. v. Bd. of Commissioners of Cuyahoga County, Ohio  
(1920), 274 F. 
659...............................................................................................................................3 
 
Cincinnati Riverfront Coliseum, Inc. v. McNulty Co. (1986), 28 Ohio St.3d 333...........6 
 
Conti Corporation v. Department of Administrative Services, et al., Ohio Court of Claims  
Case No. 88-14568, affirmed, 90 Ohio App.3d 462 (1993)......................................4 

 
D. M. Sylvester & DiPaolo Construction Co. v. Village of North Randall (1963),  
8 Ohio App. 2d 212..............................................................................................3 
 
Floor Craft Floor Covering, Inc. v. Parma Community Gen. Hosp. (1990), 54 Ohio St.3d 
1........6 
 
Lathrop Co. v. City of Toledo (1966), 5 Ohio St.2d 165 ...........................................4 
 
Mason Tire & Rubber Co. v. Cummins-Blair Co. (1927), 116 Ohio St. 554...................3 
 
Valentine Concrete, Inc. v. Ohio Department of Administrative Services (1991),  
62 Ohio Misc.2d 591.................................................................................................4 
 
U.S. v. Spearin (1918), 248 U.S. 132, 39 Sup. Ct. 59, 63 L. Ed. 
166................................................3 
 

 

 

 

 

 

 

 

 

 

 

 

 

 



[ASA note – this copy does not preserve the formatting of the original] 
 

 
 5 

I.  PRELIMINARY STATEMENT 
 

The American Subcontractors Association (“ASA”) is a national non-profit corporation 

supported by membership dues paid by approximately 5,000 member companies throughout the 

country.  Membership is open to all commercial construction subcontractors, material 

suppliers and service companies. ASA members are both union and non-union companies, 

ranging in size from the smallest private firms to the nation's largest specialty contractors. 

Hundreds of ASA’s member companies are located here in Ohio, with chapter offices in Cleveland, 

Columbus, Cincinnati and Dayton.    The decision below profoundly impacts ASA's member 

companies as well as the thousands of Ohioans who are gainfully employed by these companies. The 

ruling below also adversely impacts all residents of Ohio since the ruling, if left standing, will drive 

up the cost of both public and private construction throughout the state. 

II. FACTUAL BACKGROUND AND STATEMENT OF THE CASE 

During the 1997 calendar year, Appellant Dugan & Meyers Construction Co., Inc. (hereafter 

“Dugan & Meyers”) contracted with the Ohio Department of Administrative Services (hereafter the 

“State”) to perform the “general trades” portion of Phase II of the Fisher College of Business at Ohio 

State University (hereafter the “Project”).  Due to design defects and various required changes, the 

Project was delayed, thereby causing Dugan & Meyers to incur substantial additional costs. After 

filing suit in July of 2001, the case was tried to a referee who was specially appointed pursuant to 

Ohio Revised Code Section 2743.03(C)(3)because of his knowledge of construction law.  The trial 

took seventeen days of hearing with twenty-four witnesses. In awarding Dugan & Meyers the 

principal amount of $2.7 million and rejecting  the State’s claims for liquidated damages, the Referee 
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expressly found that significant defects in the plans and specifications caused costly delays to the 

Project.  With only  minor modifications, the Court of Claims adopted the Referee’s 

Recommendation in a thorough and scholarly fifteen page Judgment Entry. Subsequently, subject to 

a vigorous dissent, the Tenth District Court of Appeals reversed the Trial Court award to Dugan & 

Meyers.  The Court determined that not only was Dugan & Meyers not entitled to damages, but 

further punished Dugan & Meyers by awarding liquidated damages against Dugan & Meyers.    

III.  LAW AND ARGUMENT 

 

Proposition of Law No. 1: Where a party hires a contractor to perform work in accordance 

with plans and specifications provided to the contractor by the party, the party hiring the 

contractor impliedly warrants that the plans and specifications are accurate and adequate.  

 

Proposition of Law No. 2: Where this implied warranty is breached, the contractor may 

recover  those damages that are the natural and probable result of the breach or that 

were reasonably within the contemplation of the parties as the probable result of the 

breach.  Such damages may include damages for delay and/or increased costs of construction. 
 

A. Introduction 

        Under the most common method of construction contracting, the owner contracts with 

a design professional (an architect and/or an engineer) to prepare detailed “plans” and 

“specifications”  for the project. While the “plans”  provide a dimensioned drawing of the 

project as designed, the “specifications” provide a written textual description of the project 

describing the physical properties and performance characteristics of the equipment and 

materials. The owner then makes these plans  and specifications public to permit 

contractors to review the documents and submit their bids in a competitive bid process 

designed to award the work to the lowest responsible bidder.  Before submitting their bids, 

the contractors who are planning to bid will forward the owner’s plans and specifications to 
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subcontractors and suppliers who utilize the owner’s plans and specifications to quote a 

price to the bidding contractor. 

B. Under the Spearin Doctrine, an Owner Impliedly  

Warrants Plans and Specifications 

Provided to a Contractor 

 
Where an owner has obtained such plans and specification and used them to hire a 

contractor, American courts long ago recognized an implied warranty that such  plans and 

specifications provided by the  owner must be suitable for the purpose intended.  Eighty-

seven years ago, in U.S. v. Spearin (1918), 248 U.S. 132, 39 Sup. Ct. 59, 63 L. Ed. 166, the Supreme 

Court created federal common law recognizing that a public owner impliedly warrants the adequacy 

of design drawings and specifications provided to a contractor for bidding purposes. In other words, 

the court held that the risk of errors in the plans remains with the public owner who has presumably 

either prepared the plans or hired a design professional to do so.  

The Spearin decision has been followed around the country to such an extent that legal 

scholars of construction law now refer to the Spearin Doctrine.  The doctrine was first recognized 

by the Ohio courts in  Mason Tire & Rubber Co. v. Cummins-Blair Co. (1927), 116 Ohio St. 

554 (where the Court found an owner liable to a contractor for delay caused by the 

inadequacy of the plans and drawings prepared by the owner’s engineer).  The Spearin 

Doctrine was also recognized and applied in D. M. Sylvester & DiPaolo Construction Co. v. 

Village of North Randall (1963), 8 Ohio App. 2d 212 (where the court awarded damages for 

added expenses incurred due to incorrect plans and specifications); Bates & Rogers 

Construction Co. v. Bd. of Commissioners of Cuyahoga County, Ohio (1920), 274 F. 659 

(where the court found a breach of the implied warranty); and Lathrop Co. v. City of Toledo 
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(1966), 5 Ohio St.2d 165 (where the contractor received damages for extra work required 

due to faulty specifications).  

In more recent times, the doctrine was followed in  Valentine Concrete, Inc. v. Ohio 

Department of Administrative Services (1991), 62 Ohio Misc.2d 591, modified 62 Ohio 

Misc. 2d 626; and Conti Corporation v. Department of Administrative Services, et al., Ohio 

Court of Claims Case No. 88-14568, affirmed, 90 Ohio App.3d 462 (1993). 

C.  The Court of Appeals Applied the Wrong  

Standard for Application of  

the Spearin Doctrine 
 

In the case at bar, the Tenth District Court of Appeals incorrectly  tested the Appellant’s 

claim under the Spearin Doctrine by adding  a heightened standard never before applied by any other 

court in America. Inexplicably, the Court of Appeals seemed to believe that recovery of damages 

under the Spearin Doctrine is available only where the claimed defects in the plans and 

specifications make the documents “wholly inadequate to accomplish the purpose of the contract.” 

[emphasis supplied] See Appellate Decision at Paragraph 31.  

This heightened standard applied by the court of Appeals is also reflected in Paragraph 34 of 

the Appellate Decision where the Court argues that Spearin did not apply because the Court could 

not find “evidence of one identifiable defect or set of defects...that proved to be so unassailable that 

the contractor’s mere performance of the contract served to undermine the basic purpose thereof.”  

Obviously,  the Court of Appeals incorrectly believed  that Spearin only applied where the drawings 

and specifications were “wholly inadequate.” No such standard for application of the Spearin 
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Doctrine exists. The Spearin Doctrine mandates only that the owner impliedly warrants that the 

plans and specifications are “adequate.”  

To apply such a heightened standard for breach of the implied warranty is to emasculate the 

implied warranty that has existed in Ohio for nearly ninety years.  During that time,  the Spearin 

Doctrine has provided  certainty and predictability through the long-standing  rule of law that allows 

all contractors, subcontractors and suppliers to rely upon the accuracy of design documents utilized 

in the bidding process.  Project owners also benefit from the rule by having responsible competitive 

bidders offer their lowest prices.  If these bidders are not allowed to rely upon the owners design 

documents, they will likely include a "cost cushion" in the amount of their bid.  Alternatively, these 

bidders will incur the substantial cost of hiring their own design professional to verify the accuracy 

of the owner's plans and specifications.   

The rule created by the Tenth District places an unreasonable burden on all prime contractors, 

subcontractors and material suppliers who plan to bid on a project.  Without the rule enunciated in 

Spearin, in preparing every bid, these contractors and suppliers must hire their own design 

professional to study the plans and specifications to first determine if the plans are sufficient and in 

accordance with the desires of the project owner. Such a practice would constitute a costly 

duplication of effort. 

D.  Why the Spearin Doctrine  
Makes Sense 

The Spearin Doctrine does not simply reflect an arbitrary effort to allocate risk. Quite to the 

contrary, the Spearin Doctrine makes sense. Much like other professionals, architects and engineers 

are well paid for their work.  In return, they are held to a professional standard of care.  Where the 
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design documents created by architects and engineers contain errors or omissions, the owner, 

whether public or private, is entitled to be properly compensated for any damages that are 

proximately caused by the design professional’s failure to abide by the appropriate standard of care.  

“Generally, one who contracted in a specialized professional capacity to provide the design for a 

particular structure may be held to respond in damages for the foreseeable consequences of a failure 

to exercise reasonable care in the preparation of the design.”  Cincinnati Riverfront Coliseum, Inc. v. 

McNulty Co. (1986), 28 Ohio St.3d 333, 337. 

The Spearin Doctrine simply recognizes this fact by allowing contractors, subcontractors and 

suppliers to seek fair compensation from the owner for extra costs incurred due to errors and 

omissions  

of the design professional.  To the extent warranted, such costs may be passed on to the  design 

professional by the owner. 

The strict application of the Spearin Doctrine in Ohio is particularly warranted since Ohio 

law bars contractors, subcontractors and suppliers from any cause of action against design 

professionals hired by the owner.  “In the absence of privity of contract no cause of action exists in 

tort to recover economic damages against design professionals involved in drafting plans and 

specifications.” Floor Craft Floor Covering, Inc. v. Parma Community Gen. Hosp. (1990), 54 Ohio 

St.3d 1. 

E.  The Confusion and Uncertainty Created by the  

Tenth District Will Increase the Cost of  

Both Public and Private Construction 

Throughout Ohio. 
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At the very time that the Ohio Schools Facilities Commission has been authorized to spend 

billions of dollars of public funds on new school buildings, the public bidding process in Ohio has 

been shaken with the uncertainty created by the Tenth District Court of Appeals.   Until the standard 

in Ohio is clarified by this Court, contractors and subcontractors preparing bids will not know 

whether they can rely upon the accuracy of plans and specifications provided by the project owner.  

Our already financially strapped schools and public institutions will overspend on construction 

projects as the construction industry makes economic adjustments to contend with this uncertainty. 

Some contractors bidding on public projects, perhaps the most responsible contractors,  will simply 

decline to bid, thereby diminishing the benefits of competitive bidding.  Other contractors will  add a 

contingency factor to their bid to compensate for the inherent  risk that the project drawings may be 

defective. Still others may increase their bid to include the cost of having their own design 

professionals review and approve the contract design documents.   The least experienced and least 

qualified contractors may be most likely to be the winning bidders because they are most likely to be 

unaware that they no longer have the protection of the Spearin Doctrine.  This upheaval in the 

industry places both  the successful contractor and the project owner in jeopardy.     

Furthermore, the decision below will provide a disincentive for design professionals to 

carefully prepare their design documents.  Since the cost of their errors will fall on the contractors, 

the design professionals need not worry about the quality of their design drawings. Similarly, neither 

public nor private owners will have any incentive to assure that their design professionals provide 

accurate design drawings since ultimately the cost of any errors will fall on the contractors. 

Ultimately, the public will be bearing the brunt of this uncertainty. 
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IV. CONCLUSION 

Even as this Court considers this appeal, construction contractors around Ohio are sitting in 

their offices preparing competitive bids for public projects.  Many of those contractors are aware of   

the Dugan & Meyers decision because they are responsible contractors.   These contractors keep 

abreast of legal developments because they are responsible to their companies and the construction 

workers who depend upon the companies for their own  livelihoods.  To shoulder these 

responsibilities, these contractors are carefully tailoring their bids to take into account the economic 

uncertainty that has arisen in regard to a contractor’s right to rely upon the plans and specifications 

supplied by the owner.  It is crucial for this issue to be resolved in order to avoid the economic waste 

that Ohio will suffer without the benefit of the Spearin Doctrine.   

For the reasons stated and in accordance with the foregoing authority, Amicus Curiae the 

American Subcontractors Association prays that this Court reverse the decision of the Tenth District 

Court of Appeals. 
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